instrument in financing the domestic sales of motor vehicles. In that connectiofA it usually provides for the drawing of sight drafts thereunder. In view of its lax use by a few banks in an over-extension or other abuse of credit, the Office of the Comptroller of the Currency has been considering the intrinsic power of National Banks to issue letters of credit and the limitations upon such power. In doing so the view has been expressed, in accordance with all of the leading authorities on the subject up to 1948, that National Banks acquired from the Federal Reserve Act their power to issue letters of credit which provide for acceptances, and that they, therefore, have no authority to issue letters of credit providing for acceptances of types other than those specifically described in the Federal Reserve Act. An essential of this reasoning is that prior to the enactment of that Act, National Banks had no power to accept time drafts. It has also been asserted that National Banks had no power to issue a sight letter of credit except against receipt of cash, in the amount of the letter, at the time of its issuance. The bank supervisory authorities in one or more of the states have raised similar issues as to the powers of state banks. Counsel for a number of National Banks and banking organizations have filed memoranda in support of the power of National Banks to continue to finance a great part of our international trade, and a substantial part of our domestic trade, through sight and time letters of credit.
It is submitted that neither of these propositions is the law. While it may be conceded that the power to issue letters of credit is not incidental to any power expressly conferred upon National Banks by statute 5 (or charter), it is submitted that National Banks have always had, and continue to have, implied power to issue letters of credit providing for payment of sight drafts and for the acceptance and payment of time drafts.
The direct acceptance of bills of exchange, and the issuance, against payment of cash or upon credit, of sight and time letters of credit, were incidents of the banking business carried on by the early British banks and other banks and bankers. By virtue of the provisions of the New York Banking Act of 1838,6 as interpreted by the New York Court of Appeals, New York banks possessed all powers necessary or appropriate to carry on such a banking business. It appears from the terms and legislative history of the National Bank Act of 1864,1 that National U.S. 209, 211 (1935), Mr. Justice Stone expressed a similar, and again somewhat ambiguous, view: "Revised Statutes, § 5136, authorizes national banks to carry on a banking business and defines their powers."
The Court of Appeals, Seventh Circuit, in Kimen v. Atlas Exchange Nat. Bk., 92 F.2d 615, 617 (7th Cir. 1937), cert. denied, 303 U.S. 650 (1937) , while expressing conflicting concepts, clarified the meaning of these restrictive dicta. The court began upon the sound premise that: "National banks may rightfully exercise only such powers as are expressly granted and such as are necessarily incidental to the effectuation of their chartered purposes;" but then made its conflicting conclusion fairly clear. It stated: "Incidental powers can avail neither to create powers which expressly or by reasonable implications are withheld nor to enlarge the powers granted. They are inferred and exist only to carry into effect such powers as are granted," and held as to a repurchase agreement: "To our minds such agreements are no part of the express power of a national bank or in any way incidental to the effectuation thereof. Rather they seem to us wholly beyond any express or implied grant of powers by the Congress." (Italics supplied). See 'Note, 24 CoL. L. REv. 633, 636 (1924) : "Nor can the bankers' acceptance be saved by the clauses granting incidental powers, for these have been construed to mean powers incidental to those expressly enumerated . . . ," citing Seligman & Co. v. Charlottesville Nat. Bk., 21 Fed. Cas. 1036, 1039 (C.C. W.D. Va. 1879) where the court, in holding that a guaranty by a National Bank was idtra vires, expressed the dictum: "But the incidental powers given are not the incidental powers given generally to all banking institutions; but only such as are incidental to banks allowed to do such things as are pre- Banks were granted all the powers of New York banks under the Act of 1838 as interpreted by the New York courts, except as they were specifically modified by the National Bank Act. These lawful powers are necessarily retained by National Banks except in so far as subsequent statutes may have eliminated or restricted them. Apart from any application of the statutory limitations upon the total obligations of a single obligor to a National Bank, 8 and upon the amount of liabilities that may be incurred by a National Bank,' subsequent statutes, with the possible exception of the Federal Reserve Act, have not restricted any powers of National Banks, under the National Bank Act, to accept bills, or issue letters of credit. The Federal Reserve Act (Section 13) 10 limits the bills of exchange that a member bank (which term includes all National Banks) has authority to accept directly, possibly including acceptances drawn under its letters of credit, but it seems that it does not affect acceptances drawn against correspondent banks under letters of credit issued by member banks. It follows that it is not ultra vires for a National Bank to issue, upon credit or for cash, a sight letter of credit, or a time letter of credit providing for acceptances by it, which conform to the terms of Section 13 of the Federal Reserve Act; and, it seems, a National Bank may issue letters of credit providing for acceptances by correspondent foreign banks which do not conform with that Section." These conclusions are sustained by a study of the law in detail.
THE NATIONAL BANi. AcT OF 1864
Section 8 of the National Bank Act of 164 provided that a National Bank might exercise:
". .. all such incidental powers as shall be necessary to carry on the business of banking by discounting and negotiating promissory notes, drafts, bills of exchange, and other evidences of debt; by receiving deposits; by buying and selling exchange, coin, and bullion; by loaning money on personal security; by obtaining, issuing, and circulating notes according to the provisions of this act;
From the time of the enactment of the original National Bank Act of 1864, there has been no express statutory authorization of any nature whatsoever for a National Bank to issue a letter of credit. The above quoted provisions have remained substantially unchanged and are con- " § 18. Such association shall have power to carry on the bustness of banking, by discounting bills, notes and other evidences of debt; by receiving deposites (sic); by buying and selling gold and silver bullion, foreign coins, and bills of exchange, in the manner specified in their articles of association for the purposes authorized by this act; by loaning money on real and personal security; and by exercising such incidental powers as shall be necessary to carry on such business; to choose one of their number as president of such association, and to appoint a cashier, and such other officers and agents as their business may require, and to remove such president, cashier, officers and agents at pleasure, and appoint others in their place."
This section remained unamended at the time of the enactment of the National Bank Act of 1864.
In 1857, the Court of Appeals of New York, in Curtis v. Leavitt, definitely settled the law of that state as to the implied powers of New York banks under the above quoted terms of the New York statute. It held that the powers of New York banks were limited only by the scope of the banking business, and that their implied powers were not confined to powers necessarily incident to those specifically listed in Section 18 of the Law of 1838.1 The court expressly rejected 11 the view that the implied powers were so confined. This remains the law except in so far as relatively recent specific statutory enactments may have limited the powers of New York banks. 7 13. 12 U.S.C. § 24 (1946) . The only changes have been that a semi-colon has been inserted after the word "banking," the word "and" has been inserted preceding the word, "by obtaining," and the word "act" has been changed to "title."
14. 15 N.Y. 9 (1857). The court reviewed (pp. 75-9) the history of the New York statute.
15. The decision clarified the dicta in Talmadge v. Pell, 7 N.Y. 328, 340, 343, 344 (1852) which, however, included the statement as to New York banks: "All these powern are incident to the express power to conduct the business of banking." Id. at 343.
16 The National Bank Act of 1864 was preceded by the Act enacted February 25, 1863 which first provided for a national banking system.
Section 11 of the 1863 Act adopted verbatim (with two irrelevant changes) the powers set forth in Section 18 of the New York Banking Law. 19 The National Bank Act of 1864 adopted, with only one relevant change, the terms of the 1863 Act, which in turn were substantially the terms of the New York statute of 1838. This change was the transposition of the clause: "such incidental powers as shall be necessary to carry on such business" from the end of the recital of powers in the 1863 Act (and the New York statute), to the beginning of such recital, and the consequent elimination of the original beginning clause: "power to carry on the business of banking." : It would appear that points, said (p. 159) as to the power to borrow, which was not included in the e.'press powers of the statute: "I am unable to see why borrowing, under such circumstances, is to be deemed an act ultra zires . . ." In 1827, a statement of principles similar to those reflected in the 1838 Act, had contained the following: "Banking is a free trade in Eo far that it may be freely entered into by individuals or associations under the provisions of a general statute." KNox, Hismroy or BAmNING 94 (1st ed. 1900). 18. 15 N.Y. 9, 218 (1857). 19. It added to the power to carry on the business of banking, the words "by obtaining and issuing circulating notes in accordance with the provisions of this act" (a power provided elsewhere in the New York law) ; transferred the clause "in the manner specified in their articles of association, for the purposes authorized by this act," and added a provision as to the location of banking offices. In support of the bill which became the Act of 1863, it was explained that: "The bill in all its essential features is like the free banl:-ing law of the State of New York, which has been in successful operation in that State since 1838 ;" and that it was "a proposition to nationalize the banking system of the State of New York . . ." Congressman Baker stated: "I would like to see all the States of the Union adopt the free banking system of the State of New York in its present completeness and perfection." CoNG. GLOBE, 37th Cong., 3rd Sess. 1114, 1142 (1863).
20. The terms of the New York statute were slightly ambiguous upon the point whether "incidental" powers were limited to those which were incidental to the specific the transposition was made primarily to avoid redundancy by the elimination of one of the two clauses as to the "power to carry on the business of banking," and that it was not the intent of Congress thereby to make a major change in the existing powers of National Banks, namely, to take from them all their implied powers to carry on the business of banking which were not necessarily incidental to carrying out the specific powers, and which implied powers were granted to them by the 1863 Act.
21
It follows that the National Bank Act of 1864 adopted in substance the td-ms conferring the banking powers contained in the New York Banking Act of 1838 and that Congress intended to confer upon National Banks all the powers of New York banks to carry on the banking business, except as such powers were clearly modified by the National Bank Act. Such an intention falls within the rule that when Congress enacts a statute in terms that have theretofore received a settled interpretation by the courts (or even by administrative rulings or practice) it in effect adopts that interpretation. 2 Under that rule, National Banks organized under the National Bank Act have the same broad powers to carry on the banking business as the New York banks had under the decisions of the courts of that state prior to 1863.23 powers, or included all those powers which were incidental to the business of banking. The ambiguity, however, was resolved by the holding of the New York courts that the incidental powers to carry on the business of banking were not limited to those incidental to the specific powers, and any continuation of ambiguity by the transposition of clauses in the National Bank Act of 1864 would seem immaterial. The other changes by the Act of 1864 were that it substituted the words "and negotiating promissory notes, drafts, bills of exchange," for the words "bills, notes," substituted the words "exchange, coin, and bullion" for "gold and silver bullion, foreign coins and bills of exchange," omitted the words "real and" (the limited powers to deal with real property being dealt with elsewhere in the Act-Sec. 28), and omitted the transferred clause quoted in note 19 supra.
21 188, 198 (1939) . The amendment of the 1864 Act by the insertion of a semi-colon after the word "banking," see note 13 supra, is it slight indication that Congress has interpreted that Act as granting "all such incidental powers as shall be necessary to carry on the business of banking"-which is the first clause of the Act. 23. It appears that due either to ignorance of the law to this effect, or to an archaic fear of corporate power, the current draft of a model state banking law, of the American (Vol. 58: 713 Therefore, whatever may be the legal rule as to business corporations, or municipal corporations, 2 4 it seems clear that National Banks are not confined to the powers specified in the National Bank Act and those necessary to carry out those specific powers; 25 and that in the case of National Banks, whatever might be the inclination of a bureaucratic mind in a bank supervisory authority to limit banking power, the test is not whether a power is necessarily incident to one of the specific powers granted, but whether it is properly implied from all the terms used, in the light of the general intent and purpose of the statute. 2 That a National Bank has all the implied powers necessary to carry on the banking business was the rule originally stated by the Supreme Court, 27 and it is unfortunate that it has been obscured by the Bankers Association, omits any general grant of power to carry on the business of banking, such as that possessed by National Banks (and banks of those states which adopted the original free banking system of the State of New York), and confines the powers of banks incorporated under the suggested statute to the few specific powers severally granted thereby. See Section 20, and note, of the September where the Court said that a National Bank has the incidental power to borrow money in accordance with the usage of communities. There was considerable confusion as to the implied powers of corporations prior to 1863. See Bank of Augusta v. Earle, 13 Pet. 517, 519 n. 1, 587 (U.S. 1839) ; Planters' Bank v. Sharp, 6 How. 300, 322 (U.S. 1848). In its fear of the corporate form, one Court did not deny such an extreme statement as that an ordinary business corporation "is strictly limited to the exercise of those powers, which are specifically conferred on it." Beaty v. Knowler, 4 Pet. 151, 167 (U.S. 1830). It seems clear, however, that in the first cases subsequent to the enactment of the National Bank Act of 1864, the Supreme Court recognized that National Banks had all the implied powers necessary to carry on the business of banking and were not limited to those which were incidental to their express powers.
In Bullard v. National Eagle Bank, 18 Wall. 5S9, 593 (U.S. 1873 ), the Court said merely: "The extent of the powers of National banking associations is to be measurcd by the act of Congress under which such associations are organized." The case has a,-en cited for the proposition that implied powers were limited to those incidental to the enumerated powers, but the Supreme Court made its contrary meaning clear two years later in First Nat. Bk. v. Nat. Exchange Bk., 92 U.S. 122 (1875). In that case, counsel argued that every power not enumerated in Section 8 of the National Banl: Act was as language of that Court in a number of erroneous dicta since 1890.2 8 The implied power of National Banks to issue letters of credit is derived from the practice of New York banks prior to 1863, as well as much withheld as if it were in express terms prohibited, and that incidental powers must partake of the same character as the specifically granted powers and not enlarge them. However, the Court held with reference to the terms of Section 8: "Authority is thus given to transact such a banking business as is specified, and all incidental powers necessary to carry it on are granted. These powers are such as are required to meet all the legitimate demands of the authorized business, and to enable a bank to conduct its affairs, within the general scope of its charter, safely and prudently. This necessarily implies the right of a bank to incur liabilities in the regular course of its business, as well as to become the creditor of others . . . from the interpretation of the New York statute by the New York courts. It is submitted that the rule that statutory enactment of the terms of a law previously interpreted adopts the interpretation, requires the adoption of an interpretation of the National Bank Act to accord with an established practice under the earlier New York statute, provided it was not in conflict with the interpretation of the New York statute by the New York courts. If it was the established practice under New York law, prior to and at the time of the enactment of the National Bank Act, for sight and time letters of credit to be issued as a necessary incident to carrying on the banking business, then the provisions of the National Bank Act must be interpreted as conferring authority upon National Banks to issue such letters of credit (inasmuch as such a practice would be in accord with the law as interpreted by the New York courts). The present power of National Banks to issue such letters of credit can thus be resolved as a mere question of factnamely, the determination of the actual practices of banks under the New York law prior to 1863.29
It appears that the practice of issuing letters of credit by banks and bankers, apparently including New York banks, existed prior to 1863. ' This finds confirmation in the continuance of the practice, especially in large commercial ports such as New York City and after 1893, by the National Banks which were most active in financing foreign trade power is generally necessary in the business of deposit banking has not bewn sustained."
The same view has been adopted by some of the state courts. In First Nat. B!:. v. Ocean Nat. Bk., 60 N.Y. 278, 287, 288 (1875), the court stated as to the defendant national bank: "The powers of the corporate defendant are banking powers only, with such incidental powers as may be necessary to carry on the business of banldng, with the privilege of buying and selling exchange, coin, and bullion .. and travel. Many such letters provided for sight and time drafts payable in foreign currencies.
3 1 Prior to 1914 export and import letters of credit provided more frequently for sight drafts than for acceptances by the issuer. 32 The so-called "oriental letter of credit," in reality merely an "Authority to Purchase," provided for acceptances, usually with recourse to the drawer. 3 3 After the enactment of the Federal Reserve Act time letters of credit became more prevalent, but during World War II sight letters were used almost exclusively.
In regard to the practice of issuing letters of credit by National Banks in New York City, it is of some interest to note the remarks in 1922 (less than nine years after the enactment of the Federal Reserve Act) of a New York court, with respect to a witness:
"He was thoroughly qualified to testify, having been assistant cashier of the National Park Bank for 17 years, being familiar with letters of credit and issuing same as part of his duties and passing on the documents and drafts presented under such letters. [Vol. 58. 713 recognized normal banking practice, prior to 1863, for banks to issue letters of credit, travel and commercial, foreign and domestic 5 It was based on banking procedure of bankers and merchants at least as far back as the ancient GreeksY3
It thus appears that the New York banks interpreted their powers conferred by the New York law as permitting the practice, and a reenactment of the terms of that law would adopt the same interpretation. The enactment of the National Bank Act in substantially the terms of the New York Law not only adopted the interpretation of the New York courts in Curtis v. Leavitt, but also adopted the interpretation which appears to have been followed in the practices of the New York banks.
The fifth paragraph of Section 13 of the original Federal Reserve Act, enacted December 23, 1913,31 was as follows:
"Any member bank may accept drafts or bills of exchange drawn upon it and growing out of transactions involving the importation or exportation of goods having not more than six months sight to run; but no bank shall accept such bills to an amount equal at any time in the aggregate to more than one-half its paid-up capital stock and surplus."
By successive amendments, the paragraph has become the seventh paragraph of the Section and now provides: paragraph prescribes amended limitations upon the aggregate amounts of such acceptances.)."s These provisions expressly authorized the direct acceptance of drafts of strictly limited types. It would seem fairly apparent that such provisions were for the purpose not only of furnishing a self-liquidating security but also of assuring the credit standing, in the domestic market, of such member bank acceptances, and were not intended to affect letters of credit, except possibly those letters of credit which provide for acceptances by the issuing member bank. In providing by the Act for the creation of a new and elastic currency based in part upon commercial transactions, Congress envisioned the establishment of an acceptance market somewhat similar to that which existed in England. 39 The effort of Congress to establish a short-term investment of the highest quality was so successful that there is no recorded instance of a holder in due course having lost a single dollar of principal through United States bankers' acceptances. The Act made endorsed acceptances of the prescribed types eligible for discount by member banks with Federal Reserve Banks, and for purchase by the latter in the open market.
There is no evidence whatsoever that Congress intended to modify the established practice of member banks in issuing sight letters of credit. It is largely an unsupported assumption that Congress intended to prescribe limitations upon acceptances drawn under time letters of credit, even those drawn against, and for acceptance by, the issuing member bank (as distinguished from those drawn against the correspondent bank).
A Even though Section 13 were interpreted as restricting all acceptances under letters of credit (both acceptances by the issuer and acceptances by the correspondent bank), there is no similar provision in the Federal Reserve Act that could be interpreted as restricting sight drafts. In fact, there is no mention in the Act of letters of credit of any kind, except that corporations organized under the Act of December 24, 1919, to engage in international or foreign banking operations, are expressly authorized, among many other specific powers, "to issue letters of credit." -1 This provision of the 1919 statute is some indication that Congress deemed that National Banks had the power to issue letters of credit without specific statutory authority, inasmuch as it would appear that Congress did not contemplate any undue advantage to such corporations over National Banks in this respect (and also because Congress presumably knew of the established practice of National Banks in issuing letters of credit).
It is submitted that a proper interpretation of the statutes would be that there is but one limitation on the legal power of National Banks 269 (1915) . This joint ruling further stated that a National Bank might lawfully issue a letter of credit providing for the making of it by acceptances over a period of more than six months (the maximum time specified, Federal Reserve Act § 13, for an accepted draft to run) provided no single acceptance thereunder exceeded that perio.l
The Board of Governors has also ruled that: "The limitations imposed by section 5200 of the Revised Statutes on the amount of money which may be borrowed by any individual from a member bank do not apply to acceptances of such bank, i.e., the customer procuring the acceptance has not borrowed money from the accepting bank but merely borrowed its credit. After maturity, however, the liability incurred is a liability wvithin section 5200." FED. REs. Buu.. 64 (1916); 197 (191S) . In 1921 the Board ruled that "a member bank should not obligate itself to accept drafts under a letter of credit to such an amount that it is reasonable to anticipate that the aggregate amount of acceptances ... outstanding" will exceed the limitation of Section 13 of the Federal Reserve Act. FED. Rrs. BVL.x. 816 (1921). Also it would be an unsound banking practice for a bank to issue letters of credit providing for the drawing of bills of exchange against itself or its correspondent banks in an excessive amount relative to its worth. The Attorney General of the United States, in an opinion to the Secretary of the Treasury, 27 Ops. A-r'y GE.. 601 (1909), which considered an application of Section 5200, stated that it is a "question . . of practical banking with respect to the means employed to minimize the chances of loans in excess of the It may be noted that the amount of acceptances (other than acceptances of checks, i.e., certifications) that a National Bank may have outstanding is governed by Section 13 of the Federal Reserve Act and not by Section 5200 of the Revised Statutes, respecting obligations of a single obligor, nor by Section 5202 of the Revised Statutes imposing limitations upon the amount of liabilities incurred by a National Bank. 43 In the light of the foregoing, it would seem that the provisions of Section 13 of the Federal Reserve Act did not create, by implication or otherwise, a power to issue letters of credit covering the acceptance of time drafts. It is clear that Section 13 has no relevancy at all to sight (i.e., demand)-drafts, or letters of credit providing for them.
Judge L. Hand stated in his dissenting opinion in Pan-American Bank & Trust v. National City Bank: "I agree that paragraph 5 of section 13 of the Federal Reserve Act (Comp. St. § 9764) applies only to acceptances proper; that is, to acceptances payable on time, and not to sight drafts. The language seems to me clear, and the Reserve Board has so ruled.
,, 44
Since National Banks had always had an implied power to issue letters of credit providing for acceptances of time drafts of any type (as well as letters of credit providing for the payment of sight drafts of any type), there is some ground for the view that the authorization in paragraph 7 of Section 13 of the Federal Reserve Act does not repeal that power in whole or in part, and that the only proper implication from the enactment of the (permissive)' authorization contained in paragraph 7 is a limitation upon the types of bills that a member bank is authorized to accept other than pursuant to a letter of credit issued amount limited . . ." While the definition of "obligations" contained in Section 5200 is literally confined to those of endorsers, drawers or guarantors, and of the maker or acceptor of discounted or sold paper, it would seem that any loan would be held to be within the general intent of the section. Since the acceptance of a chcck has the legal effect of a certification, it creates a liability within the limitations of Section 5202 of the Revised Statutes. Since it is not a loan of money, but a loan of the credit of the bank, it is not within the limitations of Section 5200. 17 Ops. Arr'Y GEN. 471, 474 (1882). In New York a letter of credit has, by statute, been included as a lending "directly or indirectly" which is subject to the limitation upon lending to any single borrower. N 
BAAKS POWER TO ISSUE LETTERS OF CREDIT "29
by it; in other words, that paragraph 7 does not affect in any way the power of National Banks to issue letters of credit providing for acceptances by them of types different from those specified in the paragraph.
As against such an interpretation of paragraph 7, there are a number of considerations. The authorization contained in the paragraph refers to acceptances of bills "which grow out of transactions involving the importation or exportation of goods." This describes the usual bills drawn under commercial letters of credit in international commerce.
The legislative record indicates that at least some of the legislators thought that the authorization created a new power in National
Banks, 4 1 so that to that extent there may be an implication that National Banks have no power to accept bills of other types than those specified. It is clear that Congress did intend to create in this country a type of bank acceptance of assured credit standing to be dealt in upon an acceptance market similar to that which existed in England. All these factors point to a Congressional intent that all acceptances by a National Bank, including those pursuant to its letter of credit. should conform to the types specified in paragraph 7. There is sufficient uncertainty as to the meaning of the statute so as to give an administrative body having jurisdiction of its administration some leeway in its interpretation. It would seem that such a body might properly rule that acceptances by a National Bank pursuant to its letter of credit must conform to the terms of paragraph 7, however unsound a policy it would be so to restrict commerce, and notwithstanding that the basic intent of Congress in enacting that paragraph was to enlarge the powers of member banks, not diminish them. It would seem rather clear that an administrative body could not properly rule that the bills accepted by a foreign correspondent bank, pursuant to a letter of credit issued by a National Bank, must conform with the terms of the paragraph. [Vol. 58: 713
THE DECISIONS
Confusion as to the power of National Banks to issue letters of credit, has been created by the failure to distinguish between a true letter of credit and a guaranty. 47 The distinction is clearly stated in the case of Border National Bank v. American National Bank.
1
The distinction between an unlawful guaranty and a lawful direct obligation to pay (similar to that of the issuer of a letter of credit), is brought out in a ruling of the Board of Governors of the Federal Reserve System. An inland member bank may not give to its correspondent coastal bank a guaranty of the performance, by the customer of the inland bank, of his obligation to the correspondent bank for a letter of credit issued by the latter for the customer's account, but the inland bank may become primarily liable to the coastal bank for the advances made by the latter under the latter's letter of credit.' 1 (3d ed. 1928) . Finkelstein states the law dearly when he says at 32-3: "A letter of credit . . . is not ...a promise to pay if the buyer does not pay, a promise made collaterally to the buyer's obligation, as further security to the seller of the goods. The bank is neither a guarantor nor a surety, even though normally, as will be indicated presently, the buyer is not discharged by the issuance of a letter of credit but continues bound to the seller under the sales contract. The issuing bank has incurred a distinct, independent obligation contingent upon the performance of certain conditions contained in the letter of credit. The rules governing the obligations of sureties and guarantors have no application. . . ." Also id. at 33 n.22: "In this connection, it is immaterial whether the buyer pays cash for the opening of the credit or whether the credit is issued in reliance upon his undertaking to indemnify the bank, which may or may not require the deposit of collateral as additional security . . In 1874, in the case of Decatur Bank v. St. Louis Bank, 9 cited in the opinion in the Border National Bank case, a letter of credit issued by a National Bank was enforced. In the trial court the defendant National Bank interposed a plea to raise the issue that National Banks were not authorized to issue letters of credit and that, therefore, the action could not be sustained upon the defendant's letter of credit. Issue to this plea was tendered by the plaintiff. Upon appeal, the attorney for the National Bank argued before the Supreme Court that National Banks did not have power to issue letters of credit inasmuch as such a power was not found among their express powers nor was it "incidental to any of the powers granted." The Court found that the letter was a letter of credit, stating:
"The basis of this suit is the letter of credit of 13th September, 1869." .11
and gave judgment for the plaintiff. It fully enforced the letter of credit without in any way relying upon an estoppel, or the production of any evidence necessary to recovery upon an ultra vires contract. The Court stated, however:
"It was urged at the bar that National banks are not authorized to issue letters of credit, and if so, that the action cannot be sustained. But the record does not raise the question, and it cannot, therefore, be considered. It is true a plea was interposed which was doubtless meant to raise it, on which, issue to the country [sic] was tendered, but for aught that appears it was abandoned.
"No evidence was offered under it, but if this were not necessary the attention of the court at least should have been called to it, and proper instructions asked. If refused, error could have been assigned, and the point would then have been properly before the court for decision.
"Nothing of the kind was done, and it is too late to raise the question nww." 52 The Court indicated that the type of business involved in the case was usually conducted on such letters of credit, for in referring to the reliance of the National Bank upon the security which was to accompany the drafts, the Court stated:
"Indeed, the business in which Frederick was engaged is usually conducted in this manner." 13 Inasmuch as it has been the general doctrine of the federal courts that an ultra vires contract is void, and inasmuch as the Court in the Decatur Bank case enforced the letter of credit on evidence which only sustained the enforcement of an intra vires obligation, it has been proper for the courts to consider the actual decision in that case to be authority for the proposition that a letter of credit is not ultra ires of a National Bank, even though the Court's reasoning on the point, expressed in its opinion, was upon a premise involving a mere point of pleading. Under the principle of stare decisis, such a decision standing alone would not have conclusive weight on the issue of ultra vires. However, the interpretation of the decision as an actual holding that the letter of credit was intra vires, is supported by the Supreme Court's refusal of a writ of error and certiorari in the Border National Bank case, where the decision in the Decatur Bank case was cited as establishing that proposition.1 4 The proposition may thus be deemed to have been settled law at least since 1874. 5 Zollman, in Section 5122 of Banks and Banking, summarizes the law as follows:
"A national or state bank or trust company clearly has no power to guarantee contracts made by others ... "However, the mere fact that a letter contains the word 'guaranty' or is limited in its operation to a particular article, such as a road grader, does not constitute it a guaranty such as would be ultra vires rather than a letter of credit which is within the powers of the bank." (Italics supplied.)
In Section 5131 he points out that a letter of credit "is independent of the contract of sale between the buyer and the seller and is un-54. FINKELSTEIN, op. cit. supra note 3, at 5 n.7, dismissed this case: "Decatur Bank v. St. Louis Bank is not in point, as the court expressly refused to consider the problem." This comment is without substance as it confuses the actual decision upon the evidence before the Court, with the reasoning expressed in the Court's opinion.
55. Other cases have sustained the issuance by National Banks of sight letters of credit. These are holdings that such issuance is within the inherent powers of such banks inasmuch as the Federal Reserve Act has no relevancy to the issuance of sight letters of credit. In Second Nat. Bk. v. M. Samuel & Sons, 12 F.2d 963 (2d Cir. 1926), the court held a general letter of credit, which provided for sight drafts and was issued by the Irving National Bank of New York City, a valid and enforceable contract regardless of whether or not there was any payment or benefit to the issuer, or any estoppel. The decision is clearly that the issuance was intra vires. It is significant that the letter of credit in that cse, which was a "general" letter to any one acting upon it, had the high number: "No. 27439." In Union Fruit Producers, Inc. v. Plumb, 1 Wash.2d 278, 95 P.2d 1033 (1939), the court held as to a letter, in the nature of a letter of credit, issued by a National Bank, at 283: "The evidence in the case does not sustain appellant's second contention, that the contract was ultra vires." Similarly, in Watson v. Jackson, 264 S.W. 603 (Tex. Civ. App. 1924), cert. denied, 268 U.S. 699 (1925), a letter of credit issued by a National Bank, on credit, to honor sight drafts was enforced as an intra ires contract. The court held at 611: "The burden of proof was upon appellants to establish the plea of idira i res, and we do not think they have discharged this burden ;" Nelson v. First Nat. Bk., of Chicago, 48 Ill.
(1868).
[Vol, 58: 713 affected by any breach of contract on the part of the seller or the buyer . . . "and states:
"Unlike the case of a guaranty, evidence of any such contract therefore is immaterial and inadmissible." The first proposition, that National Banks did not have power to accept time drafts, is a paraphrase of the Whitaker citation for it. Recognizing the logic that, if a bank could not accept drafts, it could not issue letters of credit providing for such acceptances (and that it would have no greater power to issue sight letters of credit), Finkelstein added to Whitaker's statement that National Banks had no power to issue letters of credit. Whitaker states in the note which is cited: "It is the generally accepted opinion that prior to the enactment of the recent banking reform laws, national banks in the United States (or those chartered by the Federal government) did not have the legal power to submit to or accept time drafts." However, he adds in the same note: ". . . it may safely be said this mere legal disability of our leading class of banks had little or nothing to do with the failure up to that time of the acceptance business to develop in this country." The looseness of this language in its possible implication that if they had thought it advantageous, National Banks would have accepted time bills even though they had no legal power to do so, may be due to the fact that Mr. Whitaker was a professor of economics, and apparently not a professor of law or a practicing attorney. It seems that his basic fact was that for nonlegal reasons no substantial acceptance business had developed. His statement as to legal power to accept bills is, therefore, more or less gratuitous, and it is entirely unsupported.
Whitaker says nothing in his note concerning letters of credit. His preceding discussion, 5 1 however, indicates that all classes of American banks issued letters of credit before 1914. Moreover, the text to which the note applies is as follows:
". .. In this instance we have an American bank providing for an American importation by authorizing a draft on itself payable in American dollars, while in the former case we had simply an English bank providing for an English importation by authorizing a draft on itself payable in English pounds. But under ante-bellum conditions, and these were conditions that had persisted for a long period and had become normalized, neither the banks in the United States nor those in most countries other than England did much business in credits permitting time drafts upon themselves. Instead they issued in the great majority of cases what are called 'sterling credits.' These comprise any credits under which the beneficiaries are empowered to draw drafts in pounds on English banks, whether the authorization issues from the English banks themselves or with their permission from banks in other countries. There are also similar and self-explanatory terms such as 'dollar credits,' 'franc credits,' and so on. Before the war American banks were driving a large and ever-increasing traffic with our importers in commercial credits, as we call them, but the vastly preponderating part of these were sterling credits. A few were franc or mark credits, while almost none were dollar credits. .... [Vol. 58: 713
Whitaker includes in his text, as a sample of a typical sterling letter of credit used for imports into the United States, a formal letter of credit issued by a National Bank at Chicago, dated July 1, xg93 (prior to the enactment of the Federal Reserve Act) and providing for drafts at sixty days sight on a London bank. The text CO shows that the letter was issued on credit. It is clear, therefore, that Finkelstein's assertion of a lack of legal power to issue letters of credit is in conflict with the very authority upon which he primarily relies.
York, International Exchange, is the second citation for the first of Finkelstein's propositions. The book is on foreign exchange. It is stated, on the first page cited, 61 referring to the First World War:
"Prior to the war the foreign trade of the United States was financed almost entirely by means of foreign currency bills, drawn either on the buyers, here or abroad, or on overseas banks under commercial letters of credit. . . ." (Italics supplied.)
In cases of drafts drawn on overseas banks under commercial letters of credit, indubitably most of those which covered imports into the United States were issued by American banks. ". .. Prior to the war American chartered banks lacked the legal authority to accept bills of exchange under commercial credits or otherwise, while the great international banking houses of the country, which labored under no such disability, did not make a practice of extending this manner of accommodation. This legal handicap so far as the national banks were concerned was removed by the passage of the Federal Reserve Act, which authorized them to accept bills drawn against them for commercial purposes, including those growing out of the exportation and importation of merchandise. The example of Congress was soon followed by a number of states, which granted a similar power to the banking institutions under their jurisdiction .... ,, 63 This is an unsupported statement, which like Vhitaker's would seem based more upon banking practice than upon legal power. In any event, in view of his earlier statement, to the effect that American banks issued letters of credit providing for acceptances by overseas banks, York must have thought that any lack of legal power to accept 60. Id "Our national banks were not at that time permitted by law to accept time drafts. There was no obstacle to the acceptance of bills by private bankers, but the lack of anything approaching a discount market for these bills in New York was as effective as legal prohibition in keeping private bankers' acceptances from being It may be true that in 1913 it was the general idea of many, if not most, bankers that National Banks did not have the power to accept bills of exchange. However, the decisions of the courts and the history of the National Bank Act, seem never to have been considered by them. The idea would appear, therefore, to have stemmed from the strong antipathy of the American banker to that form of extension of credit. As stated by Ward, 8 the general practice of American banks was to rely upon promissory notes and their discount, instead of trade and bank acceptances.
The provincial attitude of American bankers is reflected in Mr. Paul M. Warburg's Foreword to the first edition of Ward's book. He there states: 9 "It is difficult for us to realize how radical the change in Ameri-can banking psychology has been since the enactment of the Federal Reserve Act. When in 1914 the power to extend credits by the granting of bankers' acceptances was given to national banks, the majority of our leading bankers looked askance upon this new privilege, and some of them, indeed not the smallest amongst them, stated in no uncertain terms that as far as their bank was concerned it would never avail itself of this power. The result was that for the year 1914, open-market purchases by federal reserve banks was insignificant; by the end of 1915 it did not exceed 865,-000,000; and by the end of 1916 it had reached $385,000,000, still a comparatively small figure for a country of the vast resources of ours 7 "During all these years officials of the federal reserve system kept on preaching the gospel of bankers' acceptance credits, trying to persuade banks to do their part in supplanting foreign acceptance credits by those issued by our own banks. Real headway in this regard was made only in 1917 when the formation of large acceptance credit syndicates began to popularize acceptance banking amongst American banks. .. ."
It follows that Finkelstein's assertion, that prior to the enactment of the Federal Reserve Act National Banks did not have the power to issue letters of credit, is not only unsupported by the authorities he cites but is contrary to them. None of his citations raises the slightest doubt as to the power of National Banks, prior to 1913, to issue letters of credit which provided for sight and time drafts upon their foreign correspondent banks. His similar statement as to the power of American banks to accept drafts drawn upon themselves is a repetition of laymen's views, without any attempt at support by legal authority. In so far as it implies that National Banks had no power to issue letters of credit providing for acceptances of time bills by a correspondent bank, it is in conflict with the authorities he cites.
While the writers referred to by Finkelstein, in spite of the decisions and banking statutes, have doubted the authority of National Banks to make direct acceptances prior to 1913, and some members of Congress, at the time of the enactment of the Federal Reserve Act, accepted the view that National Banks had no such authority, 71 no decision is cited by any of such writers, or in any of the records, which held that National Banks did not have power, prior to 1913, to issue letters of credit addressed to foreign banks, or other banks, providing for acceptances by such correspondent banks, and whereby the issuer did undertake to accept drafts drawn by the correspondent against the issuer in like amount.
Finkelstein is correct in stating that since 1839 some National Banks Since it is difficult to imagine any ground upon which a bank could not undertake any legitimate financial obligation that did not exceed an amount of cash paid to it therefor, it seems somewhat naive for Finkelstein to state that several cases "indicated" that "a bank could probably issue letters of credit against cash or its equivalent or undertake to honor drafts when put in funds by its depositor. . . ." 11 He later indicates, however, that no distinction, as to the validity of letters 72. WARD, op. cit. supra note 64, at 12-3; see note 62 supra. There were, of course, no National Banks "since 1839," until the Act of 1863 (and no bank chartered by Act of Congress in that period). Some state banks used the word "national" in their names. DILIS-TIN, HisTORicAL DiREcTORy OF THE BANKS OF THE STATE OF Nmv YOuK 54 (1946) .
73. It appears that the court in the Thihnany case, (108 Iowa 333, 79 N.W, 68 (1899)), is the only court that has ever expressed the view that National Banks had tio power to issue letters of credit prior to 1913 except when paid in cash, at the time of issuance, of the full amount of the bank's possible future liability thereunder. It was a dictum of a confused state court in Iowa fifty years ago, without the citation of any supporting authority. It has never been followed. It reflected the court's complete ignorance of the universal procedures for the carrying on of import and export trade. MEAD, op. Cit. siupra note 30, at 302, points out that: ". . . it is very seldom that the issuing bank has received from the buyer of the goods any funds in advance of the issuance of the credit." McCurdy states, as to an import acceptance letter of credit (35 HARV. L. Rnv. 553 (1922)) : "Actual cash is practically never paid by the buyer for the letter of credit. Nor is a present loan arranged. The commission may, however, be paid in advance." If cash were deposited, there would be no need for a commercial letter of credit. See Cutler v. Am. Exch, Nat.
[Vol. 58 :713 of credit, can be drawn between letters of credit issued for cash and those which are not. 74 The First National Bank case (entitled in the West Virginia reports, M21erclzants National Bank v. First National Bank), cited by Finkelstein as supporting the authority of a bank to accept when put in funds, involved the federal statute making it unlawful for a National Bank to certify checks except against funds on deposit with it, an entirely irrelevant subject. 75 No case in the United States has been found where a court has failed to enforce a sight or time letter of credit either on the ground that it was ultra vires or that it was issued without cash payment therefor and contemplated an extension of credit instead. The term "letter of credit" is here used in its accurate sense excluding guaranties.
If a letter of credit is considered an instrument of the Law Merchant, cash payment upon its issuance is no more relevant to its validity and enforceability than full cash consideration is relevant to a bill of exchange in the hands of a bona fide holder for value. Even if not considered an instrument governed by the Law Merchant, the issuance of letters of credit upon a credit basis has for centuries been a necessary incident to a fully developed banking business. Cash payment on issuance is, therefore, irrelevant upon the question of ultra vires with respect to a bank which has the express or implied "power to carry on the business of banking . . . by exercising such incidental powers as shall be necessary to carry on such business." 7 The power to issue a letter of credit upon a credit basis is historically as much an essential incident of the banking business as is the power to borrow money 17 and is similar to the power to draw a time bill of exchange. 7 The view that prior to the Federal Reserve Act the issuance of letters of credit by National Banks other than for cash was ultra vires is apparently based upon the erroneous conception that a letter of credit is a "lending of the bank's credit" 71 of the same nature as a guaranty by the bank of the performance of another's obligation. A guaranty, of course, is in ordinary circumstances ultra vires of any bank, and of most other corporations. The erroneous concept that cash payment is material to a letter of credit apparently arises from the law that some bank guaranties, and other corporate guaranties, are intra vires, or at least sustain a recovery, when issued under circumstances which result, or may be reasonably expected to result, in a sufficient benefit to the issuing bank (or other issuing corporation)."o As Finkelstein elsewhere says, with respect to an irrevocable export letter of credit: "It is highly important to note that the bank has not in this case guaranteed or acted as surety for the performance of any act by the buyer. The bank has merely undertaken to perform a certain act, e.g., accept a draft upon the performance of certain conditions by the seller or beneficiary. This distinction is legally of the utmost significance .... ,, 81 (Italics supplied.)
There is no prohibition against the issuance of letters of credit on the ground that a bank cannot lend its credit, 2 and the citation from Morse in the first quotation above from Finkelstein does not support his assertion that there is. Instead of supporting his statement, Section 65 of Morse does not contain any express or implied statement to the effect that National Banks lack the power to issue letters of credit on the ground that they are a lending of the bank's credit, or on any other ground. On the contrary, the Section expressly states: "A national bank is bound by its letter of credit ... "The rule of ultra vires as applied to a bank's guaranty, does not apply to its letter of credit."
CONCLUSION
Mr. Justice Field once used words which may be applied to the doctrine that National Banks had no power to accept drafts prior to 1913 and, more appropriately, to the doctrine that their implied powers are limited to those which are incidental to their express powers. He said:
"I admit that learned judges have fallen into the habit of repeating this doctrine. . . .And I confess that, moved and governed by the authority of the great names of those judges, I have, myself, in many instances, unhesitatingly and confidently, but I think now erroneously, repeated the same doctrine. But, notwithstanding the great names which may be cited in favor of the doctrine, and notwithstanding the frequency with which the doctrine has been For present purposes, the phrase "the established rules of law" can be substituted for "the Constitution of the United States." It may be hoped that as our civilization becomes one based more on reason and less on historical accident, this frank recognition of past error will attain classic status.
Ward and Harfield, in the latest edition of Ward's book, 8 completely disagree with the old mythology. They recognize that National Banks have inherent power to issue letters of credit providing for sight drafts and acceptances and that such power was not created by the Federal Reserve Act. Citing Finkelstein's note 7 quoted above, they state: 5 "Most textbook writers seem to be of the view that prior to the enactment of the Federal Reserve Act in 1913 national banks did not have power to accept time drafts nor to issue letters of credit." They follow this with their own present conclusion: "Actually the power to issue letters of credit is inherent in the general banking power to deal in credit." They accept Professor Llewellyn's opinion: " "In result, I find no aspect or probably [sic] credit practice whose availability to national banks depends, as a question of power, on the Federal Reserve Act. That power derives instead from the nature of the business of banking." They add: "By whatever means the result has been obtained, it now seems clear that no question can properly be raised as to the inherent power of banks to issue letters of credit of any character and upon any terms, subject only to express limitations in the charters of the banks or to express statutory or administrative restrictions which are based upon the soundness of the practice and not upon the underlying power." 87
